RULES OF THE

§§535.1-.2(e)

TEXAS REAL ESTATE COMMISSION
CHAPTER 535 GENERAL PROVISIONS

A. Definitions

§535.1. Definitions. [Adopted January 1, 2011.]
The following terms and phrases, when used in
this chapter, shall have the following meanings un-
~ less the context clearly indicates otherwise.

(1} Act--Texas Occupations Code, Chapter
1101,

(2) Business entity--A corporation, limited lia-
bility, partnership or other entity authorized under
the Texas Business Organizations Code to engage
in the real estate brokerage business in Texas and
required to be licensed under Texas Occupations
Code, Chapter 1101.

(3) Chapter 1102--Texas Occupations Code,
Chapter 1102.

(4) Compensation--A commission, fee or other
valuable consideration for real estate brokerage
services provided by a license holder under the
Act.

(5) Denial of a license--To disapprove an appli-
cant for a broker, salesperson, apprentice inspec-
tor, real estate inspector, or professional inspector
for failure to satisfy the commission as to the ap-
plicant's honesty, trustworthiness and integrity, or,
if the applicant seeks registration as an easement
or right-of-way agent, to disapprove an application
for registration under §535.400 of this title
(relating to Registration of Easement or Right-of-
Way Agents).

{(6) Inactive broker--A licensed broker who
does not sponsor salespersons or perform any ac-
tivities for which a broker license is required and
who has been placed on inactive status by the
commission.

{7) MCE--Mandatory Continuing Education re-
quired under the Act. :

* (8) Mailed--Sent by United States Mail to the
last known mailing address or by email to the last
known email address of a license holder under
Chapter 1101 or Chapter 1102, or applicant, unless
the commission is atherwise required by law to no-
tify such persons by Unites States Mail.

(S) Place of business--A place where the licen-
see meets with clients and customers to transact
business,

(10} Promptly--Three (3} calendar days unless
otherwise defined in a specific chapter or section.

(11) Reasonable time--Ten (10) calendar days
unless otherwise defined in a specific chapter or
section.
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(12) Rule--Any commission statement of gen-
eral applicability that implements, interprets, or
prescribes law or policy, or describes the proce-

‘dure or practice requirements of the commission

and is filed with the Texas Register, including 22
TAC Chapters 533, 534, 535, and 537.

(13) SAE--Salesperson Annual Education re-
quired under the Act.

(14) State--One of the states, territories, and
possessions of the United States and any foreign
country or governmental subdivision thereof.

{15} Trust account--Any trust, escrow, custodi-
al, property management account, or other
account in which a licensee holds meney on behalf
of another person.

(16) Trust funds--Clients' money, earnest mon-
ey, rents, advance fees, security deposits, or any
money held on behalf of another person.

B. General Provisions Relating to the
Requirements of Licensure

§535.2. Broker's Responsibility. [Adopted January
1, 1976. Amended April 14, 1998; July 1, 1999; No-
vember 26, 2002; May 18, 2003 and January 1,
2011; Ref: §1101.803]

{a) A broker is required to advise a sponsored
salesperson of the scope of the salesperson's au-
thorized activities under the Act. Unless such
scope is fimited or revoked in writing, a broker is
responsible for the authorized acts of the broker's
salespersons, but the broker is not required to su-
pervise the salespersons directly. If a broker
permits a sponsored salesperson to conduct activi-
ties beyond the scope explicitly authorized by the
broker, those too will be deemed to be authorized
acts for which the broker is responsible.

(b) A real estate broker acting as an agent owes
the very highest fiduciary obligation to the agent's
principal and is obliged to convey to the principal
all information of which the agent has knowledge
and which may affect the principal's decision.

(c) A broker is responsible for the proper han-
dling of trust funds placed with the broker,
although the broker may authorize other persons
to sign checks on behalf of the broker.

(d) A broker is responsible for any property man-
agement activity which requires a real estate
license that is conducted by the broker's spon-
sored salespersons.

(e) A broker may designate another licensee to



§§535.2(e)-.4(b)

assist in administering compliance with the Act
and Rules, but the broker may not relinquish over-
all responsibility for the supervision of licensees
sponsored by the broker. Any such designation
must be in writing.

{f) Listings may only be solicited and accepted in
a broker's name.

(g) A broker is responsible to ensure that a spon-
sored salesperson's advertising complies with
§535.154 of this title (relating to Advertising).

(h)Except for records destroyed by an "Act of
God" such as a natural disaster or fire hot inten-
tionally caused by the :broker, the following
records, at a minimum, shall be maintained for at
least four (4) years from the date of closing or ter-
mination of the contract in a format that can
readily be made available to the commission.

{1) Disclosures;

(2) Commission Agreements such as listing
agreements, buyer representation agreements or
other written agreement relied upon to claim com-
pensation;

(3) Work files;
(4) Contracts and related addenda;

(5) Receipts and disbursements of compensa-
tion for services subject to the Act;

(6} Property management contracts;

{7) Documents required by USPAP for apprais-
als; and

(8) Sponsorship agreements between the bro-
ker and sponsored salespersons.

(i) A broker shall maintain on a current basis
written policies and procedures to ensure that:

(1} Each sponsored salesperson is advised of
the scope of the salesperson's authorized activities
subject.to the Act and is competent to conduct
such activities. _

(2) Each sponsored satesperson maintains their
license in active status at all times while they are
engaging in activities subject to the Act.

{3) Any and all compensation paid to a spon-
sored salesperson for acts or services subject to
the Act is paid by, through, or with the written
consent of the sponsoring broker.

(4) Each sponsored salesperson is provided on
a timely basis, prior to the effective date of the
change, notice of any change to the Act, Rules, or
commission promulgated contract forms.

(5) In addition to completing statutory mini-
mum continuing education requirements, each
sponsored salesperson receives such additional ed-
ucational instruction the broker may deem
necessary to obtain and maintain on a current ba-
sis competency in the scope of the sponsored
salesperson's practice subject to the Act.
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(6) Each sponsored salesperson complies with
the commission's advertising rules.

(7} All trust accounts, including but not limited
to property management trust accounts, and other
funds received from consumers are handled by the
broker with appropriate controls.

(8) Records are properly maintained pursuant
to subsection {h) of this section.

(j) A broker must promptly respond to spon-
sored salespersons, clients, and licensees
representing other parties in real estate transac-
tions.

(k) A sponsoring broker shall deliver to or other-
wise provide, within a reasonable time after
receipt, mail and other correspondence from the
commission to their sponsored salespersons. A
broker may deliver such correspondence by fac-
simile or email.

() When the broker is a business entity, the des-
ignated broker is the person responsible for the
broker responsibilities under this section.

(m}This section is not meant to create or require
an employer/employee relationship between a
broker and a sponsored salesperson.

§535.3. Compensation to or paid by a Salesper-
son. {Adopted January 1, 1976. Amended October
20, 1983; April 14, 1998; July 1, 1999 and January
1, 2011; Ref: §1101.651(b) & (c}] A salesperson
may not receive a commission or other fee except
with the written consent of the salesperson's spon-
soring broker or the broker who sponsored the
salesperson when the salesperson became entitled
to the commission or fee. A salesperson may not
pay a commission or other fee to another person
except with the written consent of the salesper-
son's sponsoring broker.

§535.4. License Required. [Adopted January 1,
2011; Amended January 2, 2012.]

(a)The Act applies to persons acting as real es-
tate brokers or salespersons while physically
within this state, regardless of the location of the
real estate involved or the residence of the per-
son's customers or clients. For the purposes of the
Act, a person conducting brokerage business from
another state by mail, telephone, the Internet,
email or other medium is also considered acting
within this state if all the prospective buyers,
sellers, landlords, or tenants are legal residents of
this state, and the real property concerned is locat-
ed wholly or in part within this state.

(b) This section does not prohibit cooperative ar-
rangements between non-resident brokers and
Texas brokers pursuant to §1101.651{a)(2} of the
Act and §535.131 of this title {relating to Unlawful
Conduct: Splitting Fees).

(c) Unless otherwise exempted by the Act, a per-
son must be licensed as a broker or salesperson to
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